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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

33  CFR  Part  235 

Water  Resources  Policies  and 
Authorities;  Implementation  of 
Executive  Order  11990— Protection  of 
Wetlands 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

action:  Proposed  regulation. 

summary:  This  proposed  regulation 
provides  policy  and  guidance  to  be 
utilized  by  the  Corps  of  Engineers  for 
implementing  Executive  Order  11990, 
Protection  of  Wetlands.  The  proposed 
policy  will  apply  to  civil  works  planning, 
design,  construction,  operation, 
maintenance  and  real  estate  activities  of 
the  Corps  of  Engineers.  It  is  not 
applicable  to  the  Corps  regulatory 
program  for  activities  involving 
wetlands  on  non-Federal  property. 

These  are  covered  by  separate 
regulations  (33  CFR  Part  320  et.  seq.)  in 
accordance  with  Section  404  of  the 
Clean  Water  Act,  as  amended  (Pub.  L. 
95-217). 

DATE:  Comments  on  the  proposed  policy 
are  due  on  or  before  July  24, 1980. 
ADDRESS:  Send  comments  to 
Department  of  the  Army,  Office,  Chief  of 
Engineers,  ATTN:  DAEN-CWR-R, 
Washington,  D.C.  20314. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  B.  Jackson,  Office  of  Policy, 
Directorate  of  Civil  Works,  (DAEN- 
CWR-R)  Wash.,  D.C.  20314  (202)  272- 
0123. 

SUPPLEMENTARY  INFORMATION:  As 

required  by  Executive  Order  11990,  the 
Corps,  on  1  October  1977,  issued  interim 
policy  guidance  and  procedures  to  its 
field  offices  for  implementing  the  Order. 
Policy  guidance  was  provided  for 
activities  under  the  operation  and 
maintenance  programs  of  the  Corps  and 
for  implementation  of  Federal  statutes. 
Executive  Orders  and  regulations 
related  to  water  quality,  ocean  dumping 
and  wetlands  in  the  planning,  design 
and  construction  of  civil  works  projects. 
This  proposed  regulation  consolidates 
all  the  previous  issued  guidance  on 
Executive  Order  11990  for  all  Corps  civil 
works  programs  and  activities. 

Dated:  May  28, 1980. 

John  J.  Quinn,  Jr., 

Acting  Executive  Director,  Engineer  Staff.  , 

Accordingly,  the  Army  proposes  to 
amend  33  CFR  by  adding  a  new  Part  235 
to  read  as  follows: 


PART  235— WATER  RESOURCES 
POLICIES  AND  AUTHORITIES 
IMPLEMENTATION  OF  EXECUTIVE 
ORDER  11990,  PROTECTION  OF 
WETLANDS 


Sec. 

235.1  Purpose. 

235.2  Applicability. 

235.3  References. 

235.4  Definitions. 

235.5  General. 

235.6  Wetlands  functions. 

235.7  Policies  for  implementing  Executive 
Order  11990. 

235.8  General  procedures. 

235.9  Public  involvement  and  reporting. 

235.10  Real  estate  activities. 

235.11  Application  of  Executive  Order  11990 
to  civil  works  activities. 

Authority:  E.0. 11990,  42  FR  26961. 

§  235.1  Purpose. 

The  purpose  of  this  regulation  is  to  set 
forth  general  policy  and  guidance  for 
Corps  of  Engineers  implementation  of 
Executive  Order  11990,  Protection  of 
Wetlands,  in  the  Civil  Works  planning, 
design,  construction,  operation  and 
maintenance  activities  and  the  real 
estate  activities  of  the  Corps. 

§235.2  Applicability. 

This  regulation  is  applicable  to  all 
Office,  Chief  of  Engineers  (OCE) 
elements  and  all  field  operating  agencies 
having  Civil  Works  responsibilities.  It  is 
not  applicable  to  the  Corps  regulatory 
program  for  activities  involving 
wetlands  on  non-Federal  property. 

These  are  covered  by  separate 
regulations  (33  CFR  Part  320  et  seq.)  in 
accordance  with  Section  404  of  the 
Clean  Water  Act,  as  amended  (Pub.  L. 
95-217). 

§  235.3  References. 

(a)  Executive  Order  11990,  Protection 
of  Wetlands,  24  May  1977. 

(b)  Executive  Order  11988,  Floodplain 
Management,  24  May  1977. 

(c)  33  CFR  Parts  320  through  329  (42 
FR  37121-37164,  July  19, 1977) 

(d)  ER  200-2-2  ^ 

(e)  ER  1105-2-50 

(f)  ER  1105-2-200  (series) 

(g)  ER  1105-2-502 

(h)  ER  1105-2-800 

(i)  ER  1165-2-26 

§235.4  Definitions. 

The  following  definitions  are 
applicable  to  this  regulation. 

(a)  "New  construction”  means 
activities,  structures  or  facilities  begun 
or  authorized  after  1  October  1977  and 
may  include  draining,  dredging, 
channelizing,  filling,  diking,  impounding, 
and  related  activities. 

(b)  “Present  and  past  construction” 
means  activities,  structures  or  facilities 


that  were  under  construction  before  24 
May  1977;  or  where  all  the  funds  were 
appropriated  through  FY  77;  or  where  a 
draft  or  final  Environmental  Impact 
Statement  (EIS)  was  filed  prior  to  1 
October  1977. 

(c)  “Wetlands”  are  those  areas  that 
are  inundated  or  saturated  by  surface  or 
ground  water  at  frequency  and  duration 
sufficient  to  support,  and  that  under 
normal  circumstances  do  support,  a 
prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include 
swamps,  marshes,  bogs,  and  similar 
areas,  such  as  sloughs,  potholes,  wet 
meadows,  river  overflows,  mud  flats 
and  natural  ponds. 

(d)  “Practicable”  means  capable  of 
being  done  within  existing  constraints. 
The  test  of  what  is  practicable  depends 
upon  the  situation  and  includes 
consideration  of  pertinent  factors  such 
as  economic,  environmental,  social  or 
technology. 

(e)  “Preserve”  means  to  prevent 
adverse  impacts  to  wetlands  and  their 
functions.  Preservation  of  wetlands  and 
their  values  can  best  be  accomplished 
by  avoiding  wetlands  altogether. 

(f)  “Enhance”  means  to  increase  the  1 
quantity  and/or  quality  of  wetlands 
compared  to  “without  project” 
conditions. 

(g)  “Action”  means  any  Federal 
activity,  including  (1)  acquiring, 
managing  and  disposing  of  Federal 
lands  and  facilities;  (2)  providing 
Federally  undertaken,  financed,  or 
assisted  construction  and 
improvements;  and  (3)  conducting 
Federal  activities  and  programs 
affecting  land  use,  including,  but  not 
limited  to,  water  and  related  land 
resources  planning. 

§235.5'  General. 

Wetlands  are  important  natural 
resources  that  contribute  significant 
benefits  to  both- the  natural  and  human 
environment.  Executive  Order  11990 
recognizes  the  significant  values 
provided  by  wetlands  warranting 
specific  measures  for  their  preservation. 
The  Order  sets  forth  several  major 
requirements  for  Federal  agencies 
whenever  new  construction  may  be 
undertaken  in  wetlands.  The 
requirements  are: 

(a)  Prior  to  undertaking  any  action  in 
wetlands  determine  whether  a 
practicable  alternative  to  the  action 
exists. 

(b)  Minimize  the  loss  and  degradation 
of  the  beneficial  values  of  wetlands. 

(c)  Preserve  and  enhance  the 
beneficial  values  of  wetlands. 

(d)  For  actions  involving  new 
construction  in  wetlands,  involve  the 
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public  early  in  the  decision  making 
process. 

§  235.6  Wetlands  functions. 

Prior  to  the  issuance  of  Executive 
Order  11990,  the  Corps  of  Engineers 
recognized  that  wetlands  are  productive 
and  valuable  public  resources  and 
through  its  regulatory  program,  as  a 
matter  of  policy,  gives  special 
consideration  to  applications  for 
activities  in  wetlands.  This  policy  is 
contained  in  (33  CFR  Part  320)  and  is  as 
follows: 

(a)  Wetlands  are  vital  areas  that 
constitute  a  productive  and  valuable 
public  resource,  the  unnecessary 
alteration  or  destruction  of  which  shall 
be  discouraged  as  contrary  to  the  public 
interest. 

(b)  Wetlands  considered  to  perform 
functions  important  to  the  public 
interest  include: 

(1)  Wetlands  which  serve  important 
natural  biological  functions,  including 
food  chain  production,  general  habitat, 
and  nesting,  spawning,  rearing  and 
resting  sites  for  aquatic  or  terrestrial 
wildlife  species; 

(2)  Wetlands  set  aside  for  study  of  the 
aquatic  environment  or  as  sanctuaries 
or  refuges; 

(3)  Wetlands,  the  destruction  or 
alteration  of  which  would  affect 
detrimentally  natural  drainage 
characteristics,  sedimentation  patterns, 
salinity  distribution,  flushing 
characteristics,  current  patterns,  or 
other  environmental  characteristics; 

(4)  Wetlands  which  are  significant  in 
shielding  other  areas  from  wave  action, 
erosion,  or  storm  damage.  Such 
wetlands  are  often  associated  with 
barrier  beaches,  islands,  reefs  and  bars; 

(5)  Wetlands  which  serve  as  valuable 
storage  areas  for  storm  and  flood 
waters; 

(6)  Wetlands  which  are  prime  natural 
recharge  areas.  Prime  recharge  areas  are 
locations  where  surface  and  ground 
water  are  directly  interconnected;  and 

(7)  Wetlands  which  through  natural 
water  filtration  processes  serve  to  purify 
water. 

(c)  Although  a  particular  alteration  of 
wetlands  may  constitute  a  minor 
change,  the  cumulative  effect  of 
numerous  such  piecemeal  changes  often 
results  in  a  major  impairment  of  the 
wetland  resources.  Thus,  the  particular 
wetlands  site  involved  in  a  Federal 
project  will  be  evaluated  consistent  with 
the  recognition  that  it  is  an  integral  part 
of  a  complete  and  interrelated  wetland 
ecosystem.  In  addition,  the  district 
engineer  may  undertake  review  of 
particular  wetland  areas  in  consultation 
with  the  appropriate  Regional  Director 
of  the  U.  S.  Fish  and  Wildlife  Service,  of 


the  Department  of  Interior,  the  Regional 
Director  of  the  National  Marine 
Fisheries  Service  of  the  National 
Oceanic  and  Atmospheric 
Administration,  the  Regional 
Administrator  of  the  Environmental 
Protection  Agency,  the  local 
representative  of  the  Soil  Conservation 
Service  of  the  Department  of 
Agriculture,  and  the  head  of  the 
appropriate  state  agency  to  assess  the 
cumulative  effect  of  activities  in  such 
areas. 

§  235.7  Policies  for  implementing 
Executive  Order  11990. 

Corps  policy  for  implementing  the 
major  requirements  of  Executive  Order 
11990,  listed  in  §  235.5  above  for  civil 
works  planning,  design,  construction, 
operation  and  maintenance  activities  is 
as  follows: 

(a)  It  shall  be  Corps  policy  to  avoid 
undertaking  actions  in  wetlands  that  are 
identified  as  important,  based  on  the 
wetlands  functions  described  in  §  235.6 
above  unless  the  district  engineer 
concludes  on  the  basis  of  the  following 
analysis  that  no  practicable  alternative 
to  undertaking  the  action  in  wetlands 
exists.  The  decision  on  whether  a 
practicable  alternative  exists  will  be 
based  on  an  evaluation  of  the  probable 
impact  of  the  proposed  activity  and  its 
intended  use  on  the  public  interest. 
Evaluation  of  the  probable  impact  which 
the  proposed  action  may  have  on  the 
public  interest  requires  a  careful 
weighing  of  all  factors  which  become 
relevant  in  each  case,  including  the 
functional  values  of  the  specific 
wetland.  Benefits  which  reasonably  may 
be  expected  to  accrue  from  the  proposed 
action  must  be  balanced  against  its 
reasonably  foreseeable  detriments.  The 
decision  on  whether  to  undertake  an 
action  in  wetlands  and  the  conditions 
under  which  it  will  be  allowed  to  occur 
are  therefore  determined  by  the  outcome 
of  the  general  balancing  process.  That 
decision  should  reflect  the  national 
concern  for  both  protection  and 
utilization  of  important  resources.  All 
factors  which  may  be  relevant  to  the 
proposal  must  be  considered;  among 
those  are  conservation,  economics, 
aesthetics,  general  environmental 
concerns,  historic  values,  fish  and 
wildlife  values,  flood  damage 
prevention,  land  use,  navigation, 
recreation,  water  supply,  water  quality, 
energy  needs,  health  and  safety,  food 
production,  whether  the  action  is 
functionally  dependent  on  being  located 
in  an  aquatic  environment  to  fulfill  its 
basic  purpose,  and  the  needs  and 
welfare  of  the  people.  When  evaluating 
practicable  alternatives  care  must  be 
exercised  to  avoid  shifting  the  proposed 


action  to  a  floodplain  location  that  could 
result  in  violating  the  requirements  of 
Executive  Order  11988  on  flood  plain 
management. 

(b)  It  is  Corps  policy  that  the  planning, 
design,  construction  and  management  of 
Civil  Works  projects  and  activities  shall 
be  accomplished  so  a9  to  minimize  the 
loss  and  degradation  of  beneficial  value 
of  wetlands.  Minimize  is  to  reduce 
within  practical  limitations  any  adverse 
impacts  that  would  result  in  the  loss  and 
degradation  of  beneficial  values 
because  of  an  action  in  wetlands. 
Although  minimization  by  definition  is 
broad,  there  is  an  implicit  acceptance  of 
practical  limitations  which  makes  it 
consistent  with  the  Principles  and 
Standards.  Successive  iterations  of  the 
planning  process  should  normally  result 
in  the  surfacing  of  viable  minimization 
measures. 

(c)  Whenever  wetlands  are  impacted, 
it  is  Corps  policy  to  undertake  measures 
and  actions  to  preserve  and  enhance  the 
beneficial  values  of  wetlands. 
Preservation  and  enhancement  are 
methods  of  maintaining  or  improving  the 
natural  and  beneficial  values  of 
wetlands.  These  are  primarily 
environmental  values  falling  within  the 
broad  scope  of  multiobjective  planning 
of  the  Priniciples  and  Standards  and  the 
ER  1105-2-200  series  of  regulations. 

(d)  It  is  Corps  policy  to  provide  the 
affected  public  opportunity  for  early 
public  review  of  plans  or  proposals  for 
new  construction  in  wetlands.  This  will 
include  providing  the  public  with  timely 
and  relevant  study  information,  data  on 
alternative  courses  of  actions 
considered  and  holding  timely  public 
meetings  during  the  decision  making 
process. 

§  235.8  General  procedures. 

General  procedures  for  incorporating 
Executive  Order  11990  in  the  planning, 
design,  construction,  and  management 
of  civil  works  activities  are  outlined 
below.  These  procedures  are  to  be 
included  in  the  multiobjective  planning 
process  under  the  WRC  Principles  and 
Standards. 

(a)  Determine  if  wetlands  are  present 
within  the  study  area. 

(b)  If  wetlands  are  present,  make 
protection  and/or  enhancement  of  the 
beneficial  values  of  wetlands  a  planning 
objective. 

(c)  During  the  plan  formulation 
process,  include  appropriate  wetlands 
protection  and/or  enhancement 
measures  in  alternative  plans. 

(d)  If  the  proposed  Corps  action  would 
be  located  in  wetlands,  identify  and 
evaluate  practicable  alternatives  to 
wetlands  location  as  indicated  in 
paragraph  §  235.7(a)  above.  If  other 
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floodplain  site(s)  are  considered  as  an 
alternative(s)  the  requirements  of 
reference  §  235. 3(i)  should  be  addressed. 

(e)  Identify  and  evaluate  adverse 
impacts  related  to  the  loss  and 
degradation  of  beneficial  values  of 
wetlands. 

(f)  Include  appropriate  measures  in 
alternative  plans  to  minimize 
unavoidable  adverse  impacts  to 
beneficial  wetlands  and  their  functions. 

(g)  Based  on  the  above,  and  in  close 
coordination  with  appropriate  agencies 
and  the  public  throughout  the  planning 
process,  recommend  the  plan  most 
responsive  to  the  planning  objectives 
and  evaluation  criteria. 

§  235.9  Public  involvement  and  reporting. 

Executive  Order  11990  requires 
agencies  to  provide  opportunity  for  early 
public  review  of  plans  or  proposals  for 
new  construction  in  wetlands.  Existing 
Corps  procedures  concerning  public 
involvement  and  participation, 
contained  in  references  §  235.3(g)  and 
235.3(h),  satisfy  the  requirements  and 
intent  of  Section  2b  and  therefore  should 
continue  to  be  utilized.  Section  3  of  the 
Order  requires  that  any  requests  for  new 
authorizations  or  appropriations 
transmitted  to  the  Office  of  Management 
and  Budget  shall  indicate  whether  the 
proposed  action  is  located  in  wetlands. 

If  the  action  is  located  in  wetlands,  the 
transmittal  will  provide  information  on 
whether  the  proposed  action  is  in  accord 
with  the  Executive  Order. 

§  235.10  Real  estate  activities. 

Where  Federally-owned  wetlands  or 
portions  of  wetlands  are  proposed  for 
outgrant  or  disposal  to  non-Federal 
public  or  private  parties,  the  Corps  shall 
reference  in  the  instrument  those  uses 
that  are  restricted  under  identified 
Federal,  State,  or  local  regulations; 
attach  other  appropriate  restrictions  to 
the  uses  of  properties  by  the  grantee  or 
purchaser  and  any  successor,  except 
where  prohibited  by  law;  or  withhold 
such  properties  from  outgrant  or 
disposal.  Also,  reports  of  excess  land  to 
the  General  Services  Administration 
will  identify  what  wetlands,  if  any,  are 
included. 

§  235.1 1  Application  of  Executive  Order 
11990  to  civil  works  activities. 

The  provisions  of  this  regulation  are 
applicable  to  the  Corps  of  Engineers 
Civil  Works  activities  as  outlined  below. 

(a)  Preauthorization  Studies.  At  the 
earliest  stages  of  planning,  the  policies 
and  procedures  of  this  regulation  shall 
be  incorporated  in  the  multiobjective 
planning  process  (ER 1105-2-200  series 
of  regulations)  to  a  scope  and  level  of 


detail  appropriate  for  preauthorization 
studies. 

(b)  Advanced  Engineering  and  Design. 
Executive  Order  11990  is  applicable  to 
projects  in  this  category  unless  a  draft 
or  final  environmental  impact  statement 
(EIS)  has  been  filed  prior  to  1  October 
1977. 

(c)  Continuing  Authorities  Program. 

At  the  earliest  stages  of  planning,  the 
policies  and  procedures  of  this 
regulation  are  applicable  to  the  planning 
and  design  of  projects  under  the 
continuing  authorities  program.  On-  ' 
going  activities  under  this  program  shall 
incorporate  the  requirements  of  this 
regulation  early  in  the  multiobjective 
planning  process  as  required  by 
reference  §  235.3(e). 

(d)  Projects  Under  Construction. 
Executive  Order  11990  is  not  applicable 
to  projects  which  were  under 
construction  on  or  before  24  May  1977. 

(e)  Completed  Projects.  District 
engineers  are  delegated  the  authority  to 
make  the  findings  required  by  Section 
2(a)  of  the  Executive  Order  in 
conjunction  with  operations  and 
maintenance  activities.  Evaluation  of 
operations  and  maintenance  activities 
under  the  Executive  Order,  and  the 
makings  of  such  findings,  is  required  if 
any  of  the  following  conditions  exist: 

(1)  An  environmental  assessment, 
draft  or  final  EIS,  or  EIS  Supplement  is 
filed  on  or  after  1  October  1977  on  an 
activity  impacting  wetlands. 

(2)  A  Master  Plan,  Lakeshore 
Management  Plan  approved  after  1 
October  1977  involving  an  activity 
impacting  wetlands. 

(3)  In  the  case  of  maintenance 
dredging  impacting  on  wetlands,  a 
change  in  method  of  operation,  disposal 
area  or  frequency  (in  years)  is  approved 
after  1  October  1977. 

(4)  In  the  case  of  new  construction  at 
completed  projects  impacting  on 
wetlands,  the  work  was  not  previously 
evaluated  under  the  Chief  of  Engineers 
wetlands  policy. 

(f)  Emergency  Activities.  In  the  case 
of  emergency  work  performed  under  one 
of  the  authorities  listed  in  paragraph  8a, 
ER  200-2-2,  the  district  engineer  shall 
accomplish  the  evaluation  and 
coordination  requirements  of  the 
Executive  Order  only  to  the  extent  that 
he  determines  delays  caused  by  such 
evaluation  and  coordination  will  not 
result  in  unacceptable  risks  to  health, 
life  or  property,  or  severe  and 
unacceptable  economic  losses.  If  the 
work  involves  wetlands,  and  if  the 
emergency  nature  of  such  work  does  not 
permit  implementation  of  the  Executive 
Order,  the  district  engineer  shall  so  state 


this  condition  in  his  report  and  request 
for  funds. 
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